Background Report on Councillors’ conduct and the registration and disclosure of their interests
Information available from NALC as at April 2012. References to “members” also includes “co-opted members” as well.
The Localism Act 2011 contains new provisions to replace the previous Standards Framework, which will regulate parish councillors’ conduct, their disclosure of interests and how complaints regarding their conduct will be handled. Not all of the relevant provisions are in force yet and relevant secondary legislation has not yet been made.

It is anticipated, however, that these changes will take effect on 1st July 2012.

Background
The provisions in the 2011 Act apply to members of relevant authorities – a long list of bodies which includes parish and town councils.

Previously, the Secretary of State specified and issued regulations to prescribe the Ten General Principles of Conduct and a Model Code of Conduct for councillors, and Parish Councils had a duty (ie had to) adopt these mandatory provisions.

The 2011 Act repeals Secretary of State’s powers.

Previously, Wiltshire Council was obliged to have a Standards Committee, whose functions included promoting and maintaining high standards of parish/town councillor conduct, determining Code of Conduct complaints and imposing sanctions which included suspension from office.
The 2011 Act no longer obliges Wiltshire Council to establish a standards committee with the above functions. The overarching body which issued guidance and dealt with difficult problems - The Standards Board for England - was abolished on 1st April 2012.

New statutory Standards Framework (expected to take effect on 1st July 2012)
a. The 2011 Act places upon a parish/town council the duty to promote and maintain high standards of conduct by its members, and that in doing so, it must adopt a Code of Conduct that is expected of them when they are acting in that capacity. The Code will not apply to members in their private life. 

b. The 2011 Act requires that the parish/town council’s Code of Conduct must be consistent with the Nolan principles of conduct in private life ie selflessness, integrity, objectivity, accountability, openness, honesty and leadership. It must also include provisions which the parish/town council considers appropriate in respect of the registration and disclosure of pecuniary and interests other than pecuniary.

The 2011 Act does not define “Pecuniary Interests” and “Interests other than pecuniary”.
Therefore, the parish/town council is free to adopt any Code of Conduct it wants, provided it complies with (b) above.

Parish/town councils are also free to adopt the Code of Conduct that will be has been adopted by Wiltshire Council. Wiltshire Council is hoping that most, if not all of Wiltshire’s parish/town councils will do so, as it will be responsible for handling and determining Code of Conduct complaints about parish/town councillors, and it does not want to be dealing with 250 different Codes………

Parish/town councils cannot investigate or determine any breaches of the Code of Conduct by its members.

Breach of code
The 2011 Act does not specify what sanctions can be imposed on a member found to have failed to comply with his/her parish/town council’s Code of Conduct.

A member cannot be suspended or disqualified from office, and the 2011 Act does not confer express powers on Wiltshire Council to impose alternative sanctions eg requiring a member to apologise or attend training. The imposition of any sanction is a matter for Wiltshire Council, not the parish/town council, and other than naming and shaming or censuring, Wiltshire Council cannot enforce sanctions in respect of parish/town councils.

The 2011 Act makes it clear that a council decision is not invalidated because something that occurred in the process of making decision involved a failure to comply with the Code.

Register of Interests

The 2011 Act requires Wiltshire Council’s Monitoring officer to maintain a register of interests of the members of parish/town councils.

The 2011 Act does not define “interests”.
A parish/town council’s Code of Conduct must include provisions which it considers appropriate in respect of the registration of pecuniary and non-pecuniary interests.

Wiltshire Council’s Monitoring Officer must ensure a parish/town council’s Registers of Interests are available for inspection at all reasonable hours at a place within Wiltshire.

Wiltshire Council must also publish these parish/town councils Registers of interest on its website.

The parish/town council must also publish its members’ and co-opted members Registers of Interest on its website, if it has one. 

Disclosure of Interests

The 2011 Act requires that any “disclosable pecuniary interests” by members  are notified to the Monitoring Officer within 28 days of taking office.

If re-elected or re-appointed, any member or co-opted members must, within 28 days, notify the Monitoring Officer of any “disclosable pecuniary interests” not already included in his/her Register of Interests 

The Secretary of State has yet to regulate as to what constitutes a “disclosable pecuniary interest”.

These “disclosable pecuniary interests” will relate to a member, co-opted member, his/her spouse or civil partner, or the person with whom they live as they were a spouse or civil partner.

Failure to register a “disclosable pecuniary interest” will be a criminal offence.

Sensitive “disclosable pecuniary interests” may be excluded from a member’s register of Interests which, if disclosed, might lead to a threat of violence or intimidation to the member or spouse.

Disclosure of Interests at Meetings
If a member is aware he/she has a disclosable pecuniary interest in a matter, he/she is barred from discussing or voting on the matter at the meeting. Such participation or voting is a criminal offence.

If a member is aware that he/she has a disclosable pecuniary interest in a matter to be discussed, but such interest is not already on Wiltshire Council’s Register of interests, or is not in the process of being included, then the member must disclose the pecuniary interest to the meeting, and register it with Wiltshire council within 28 days of the meeting.

A sensitive disclosable pecuniary interest may be confirmed to the meeting, but the details need not be given.

Standing Orders may be amended to require members who have a disclosable pecuniary interest to withdraw from the meeting room whilst discussion and voting takes place. (If S/O’s are not amended, then the member may remain present and arguably, through their presence, influence other members during discussion and voting).
Failure to withdraw is not a criminal offence.

If town/parish councils want to sanction such a member for not leaving the room, it can rely on other standing orders to exclude the member.

The Code of Conduct adopted by the town/parish council may include an obligation on members to disclose pecuniary and non-pecuniary interests at meetings. There is no criminal sanction for failing to do so, even if such disclosure is required by the town/parish council’s Code of Conduct.

Dispensations
A member with a disclosable pecuniary interest may write to the Clerk requesting that a dispensation be granted by the town/parish council to allow him/her to participate in a discussion or vote on a matter in which he/she has such an interest.

A town/parish council may grant such a dispensation if, having regard to all the rtelevant circumstances, it considers that;
a. Without the dispensation, the number of councillor prevented from participating in any particular business would be so great a proportion of the body transacting that business as to impede the transaction of that business;
b. Granting the dispensation is in the interests of people living in the parish;

c. It is otherwise appropriate to grant a dispensation.

Criminal Offences
· Failure to register a disclosable pecuniary interest within 28 days of elect, co-option, re-election or re-appointment;

· The provision of false or misleading information;

· Participation in discussion and voting on a matter in which the member or co-opted member has a disclosable pecuniary interest.

All are criminal offences, potentially carrying a fine of £5000 and/or disqualification for upto 5 years. Prosecution is at the instigation of the Director of Public Prosecutions.

